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Warner Bros. Pictures, Inc., a corporation, and Al-

fred A. Knopf, Inc., a corporation.

Appellants,

vs.

Columbia Broadcasting System, Inc., a corporation;
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Robert Tallman; Giles B. Doud; Joe Eisinger;

Batten, Barton, Durstine & Osborn, Inc., and

Dashiell Hammett,
Appellees.

APPELLANTS' REPLY BRIEF.

The separate briefs of Hammett and of CBS et al.,

essentially present the same arguments though differently

arranged, with somewhat different citations and with

quite different emphasis. This closing brief will therefore

consider the arguments of appellees under general subject

matters rather than under the headings used in their

briefs. References to the page numbers of the brief of

Hammett will be prefixed by the letter "H" and those to

the brief of the other appellees will be prefixed by the

symbol "CBS."
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I.

The Nature and Ownership of Characters.

Both appellees rely heavily upon their conception that

character rights are a separate species of property dis-

tinct from any literary work in which the characters ap-

pear and are wholly apart from and outside the orbit of

copyright, whether common law or statutory (H. pp. 7-9

incL, and p. 16; CBS pp. 26-28 incl.). Appellees in so

doing confuse purely personal rights of an author as an

individual with property rights in a literary work by that

author. At times they assume that there is no difference

between a character or characterization and the name of a

character and assume that the claim of appellants is based

solely upon the names involved. Names and titles are

labels in the nature of trade names. Trade names are es-

sential in a discussion of the law of unfair competition

but they are only a strong factor when infringement is

considered. Appellees merely reiterate the error of analy-

sis in the memorandum of the Trial Court [Tr. pp. 86-

87] where titles and characters were lumped together in

the same legal category.

Appellees do not attempt to meet the arguments of

appellants in any direct form. They cite and rely upon a

group of decisions wherein authors have maintained un-

fair competition actions for unauthorized use of charac-

ters and their names (H. pp. 7-10; CBS pp. 26-28).

From this appellees infer that character rights belong

solely to authors as such and are not part of the literary

work involved. This is non sequitur and the cases do not

support their theory in any particular. In each of the

cases cited by appellees the author was the copyright owner

and the cases not only note but sometimes emphasize that

I
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such was the case. None of them is in any way incon-

sistent with appellants' position that a character in a

novel is a part of that work and belongs to the copyright

owner of the work whether that owner happens to be the

author, the author's assignee or other proprietor. In

Fisher v. Star, 231 N. Y. 414, 132 N. E. 133, the Court

not only notes that the author had copyrighted his Mutt

and Jeff cartoons but also recognizes that any common law

right of property which the author might have had in

particular cartoons was lost when they were severally

published. In Patten v. Superior Talking Pictures, 8 Fed.

Supp. 196, the Court notes not only that the plaintiff held

or controlled the copyrights but states that so long as he

did continue to hold the exclusive rights to dramatize the

work under such copyrights he should be protected from

the unauthorized use of the name of his principal char-

acter. This case, which involved the "Frank Merriwell"

series, should be contrasted with Atlas Mfg. Co. v. Street

and Smith, 204 Fed. 398, which involved the "Nick Car-

ter" stories. The cases differ essentially only in the fact

that in the latter the plaintiff had not copyrighted his Nick

Carter stories but relied on the theory that the title was

a species of trademark. Because the plaintiff was the

copyright owner in Patten and there were no copyrights

in Atlas, the results were diametrically opposed.

Prouty V. National Broadcasting Co., Inc., 26 Fed.

Supp. 265, came up on the pleadings. The plaintiff alleged

herself to be the copyright proprietor as well as the author

of the novel "Stella Dallas," and that the defendant had

appropriated its plot and characters. The Court notes the

complaint had not been cast to allege infringement and

held the allegations were sufficient to justify relief for

unfair competition.



In Paramore v. Mack Sennett, Inc., 9 F. 2d 66, the

plaintiff was the copyright owner by assignment, presum-

ably from the publisher, and was also the author. The

asserted misuse was of the title alone. In this connection

Judge James summarized the law to the effect that no

right is held in the title of a work "unless the production

itself is protected by copyright."

Gruelle v. Molly-Es Doll Outfitters, 94 F. 2d 172, in-

volved a type of rag doll known as Raggedy Ann. The

plaintiff had designed the doll and had also written books

about the character. He was the copyright proprietor of

the books and other literary material but he elected to rest

his complaint upon an invalid trademark. The decision

specifically notes (p. 176) that the law of copyright had

not been invoked by the complaint though the plaintiff was

the copyright owner. The Court indicates that, had the

plaintiff sued under the copyrights owned by him, a man-

ufacturer of similar dolls might have been restrained.

All of these cases primarily apply the law of unfair

competition. In all of them the plaintiff was the copy-

right proprietor. In none of them did the plaintiff elect

to sue for infringement on the basis of the copyrights but

contented himself with the remedy of unfair competition.

In each of them it appears that the basis of the property

right involved was the copyright, for the existence and

holding of the copyrights, even by assignment, is specifi-

cally noted. Contrary to appellees' assertion, these cases

do not indicate that unfair competition is the only remedy

available to an author to protect a character and is the
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only remedy because such a character is not within copy-

right. They do indicate, and in Gruelle v. Molly-Es Doll

Outfitters the Court actually says, that if the plaintiff had

elected to sue for infringement of the copyrights he might

well have succeeded. In the case at bar the appellants

have pursued both available remedies and the cases are

really authority for the right of the appellants so to do.

Certainly these cases do not in the slightest degree indi-

cate that a character right is a separate species of property

inherent in authorship and independent of the principles

of either statutory or common law copyright.

The word "character" has another meaning in radio

and television, which should not be confused with the issues

of this case. In radio, we find personalities such as Jack

Benny and Amos and Andy or Fibber McGee and Molly,

whose qualities have become familiar to the public through

a long series of performances. The "character" of Fibber

McGee is not delineated in any particular literary work

and, if a stranger were to imitate the familiar character-

ization of this popular performer, it would be difficult to

point to any particular literary material which was in-

fringed. The proprietor would probably find that the law

of unfair competition offered his only practicable remedy.

A character or personality in a radio program, such as

Fibber McGee, must be differentiated from a characteriza-

tion which is fully delineated in a copyrighted novel in the

first instance and then is further delineated in a copy-

righted motion picture. Such a character, having been

created as an integral part of a literary work, remains a



part of the literary property, the appropriation of which

constitutes a copyright infringement. Even when statu-

tory copyright is not directly involved, the right to use a

character follows ownership and not authorship as is

shown by employer-employee cases such as Phillips v.

WGN, Inc., 29 N. E. 2d 849 (111.), and Bixby v. Daw-

son, 14 N. E. 2d 819 (N. Y.).

Much more to the point than any of these cases cited

by appellees is Grant v. Kellogg Co., 58 Fed. Supp. 48

(Aff. 2d Cir. 154 F. 2d 59). There an artist designed,

drew and painted some characters entitled Snap, Crackle

and Pop which he sold to the defendant for use in its

advertising of Rice Krispies. Kellogg secured copyrights

thereon. The Court held that when the artist furnished

his work to the defendant for publication he lost what-

ever common law rights to copy he possessed, and that

thereafter any right was protected only by the Copyright

Act which did not merely sanction an existing right but

created a new one. The Court also held that so far as

the law was concerned the initial conception of the artist

lay only in the material he sold and that when he sold

that he sold all that could be drawn, or depicted or used

from what he had sold. The conclusion can only be that

all rights to such characters depend upon ownership and

not authorship.

Hammett asserts (H. pp. 11-13) that publication with-

out statutory copyright would have no effect upon any

rights of the author which were not within common law

copyright in the first place and that, though publication
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may be an abandonment to the public unless statutory

copyright is obtained, still abandonment is primarily a

question of intent. This principle, which is expressed in

International News Service v. Associated Press, 248 U. S.

215, and Metropolitan Opera Ass'n. v. Wagner-Nichols

Corp., 101 N. Y. S. 2d 483 (H. p. 12), relates to cases

in which there has been no attempt to secure statutory

copyright and the owner is trying to preserve his common

law rights, but it does not apply as between common law

and statutory copyright for the rule is absolute as pre-

viously demonstrated that these cannot coexist. Intent in

such a case is not relevant as is evidenced by the many

cases in which all rights of an author have been lost upon

publication for technical failure to obtain statutory copy-

right. This was the situation in Holmes v. Hurst, 174

U. S. 83, 43 L. Ed. 904, where Oliver Wendell Holmes

certainly had not intended to lose his rights but did so

just the same.

In their arguments that the so-called character right is

not a right which was ever within common law copyright,

both appellees continually confuse a number of rights

which are personal to an author with possible rights of

that author in his work. An author, like any other person,

has a right to preserve his personal and professional repu-

tation. With respect to such a right, an author may be

more sensitive than persons in other fields of endeavor

but the difference is one of degree of sensitivity and not

of the nature of the right. This is illustrated by the

citation by both appellees of Clemens v. Press Publishing



Co., 67 Misc. 183, 122 N. Y. Supp. 207, together with a

quotation therefrom (H. p. 18; CBS p. 11). In that case

the concurring opinion of Judge Seabury indicates that a

sale of a literary production is not necessarily the same as

the sale of a barrel of pork. He says that a man who

sells pork may retain no further interest in what becomes

of the pork and, while an author may also sell his work,

the purchaser in the absence of a contract cannot make as

free use of the literary work as he could had the purchase

been of a barrel of pork. By this simile the Judge indi-

cated that the purchaser of a literary work was not neces-

sarily privileged to garble the work while attributing it to

the author, or attribute it to another man, or omit credit

to the real author, for such would be a reflection upon the

professional reputation of that author. This is, of course,

true so far as it goes, but it would be equally true that

if the purchaser of a barrel of pork would mix it or

adulterate it with some greatly inferior meat and then

sell that low grade mixture as the "famous pork from the

well known farm of John Doe," then John Doe, as the

seller of the original pork, might well consider his reputa-

tion as blemished and seek relief. Neither he nor the

seller of a literary work would have the slightest prop-

erty interest in the pork or the literary work after sale

but each of them would have a right as a person against

what might be called defamation through a misuse of the

product sold. Other examples of the same kind of per-

sonal right are noted in Selwyn & Co. v. Veiller, 43 Fed.

Supp. 491 (cited H. p. 19), at page 493, as the right to

receive a Pulitzer prize or to benefit from employment

secured by reason of an enhanced reputation. Appellees

confuse that sort of right in the person with a property

right in the product.



II.

(a) Interpretation of the Contracts.

In the opening- brief the effect of the 1928 and 1930

contracts was discussed, since these contracts severally

and together purport upon their face to divest Hammett

as the author of all rights of any kind in the work itself.

Appellees had affirmatively pleaded that these contracts,

because of the effect of custom, reserved character rights

in the author. Hammett in his brief places little reliance

upon the application of custom and mentions this only in-

cidentally (H. pp. 19-20) and instead argues (H. p. 13)

that the 1928 contract covered only a grant to the copy-

right rights in the work and that, since character rights

are not within the copyright, the grant did not and could

not divest Hammett of those character rights. The argu-

ment is untenable on any ground. The character rights

are not outside the orbit of copyright and furthermore the

1928 contract is not restricted in its terms to copyright

rights. Both Hammett (H. p. 13) and CBS (p. 7) dis-

regard the provisions of paragraphs First and Fourth of

the contract [Tr. pp. 482 and 495] and select and rely

upon subdivision (c) of paragraph Third [Tr. p. 491]

in which the parties agreed that the publisher shall not

dispose of any right comprised in the copyright, whether

such rights be now or at any time recognized as included

in the copyright ''other than those herein specifically

granted to the publisher." The quoted language is similar

to that appearing in subdivision (b) of paragraph Second

[Tr. p. 487] and, of course, under paragraphs First and

Fourth all rights whatsoever are granted to the publisher

leaving no exception.

CBS also claims that characters must have been ex-

cluded from the grants made in the 1928 contract because
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the novel "Red Harvest" was published thereunder and it

contained the detective known as the Continental Op,

though Hammett "had used this character in many prior

and subsequent stories" (CBS p. 7). The argument

made is strictly without foundation. On appellee's own

statement, the Continental Op was not first established in

"Red Harvest" and if this be true it would follow that

the copyright on "Red Harvest" would not include the

character for a copyright protects only the new material

in the work and if the character had been previously used

it would not be new material. On the other hand, it is

unquestioned that Sam Spade first appears in "The Mal-

tese Falcon" and was new and original in that work and

hence covered by the copyright on that work [Tr. p. 457].

So far as the record shows, in any case Hammett may

have been the copyright proprietor of the early presenta-

tions of the Continental Op. If his publication contracts

with respect to those early works were in the approximate

form of the 1928 contract but zvithout the complete grant

therein contained Hammett may well have been the pro-

prietor. The facts to support the arguments of appellees

do not appear in the record and the actual circumstances

do not indicate any interpretation of the 1928 contract

applicable to the question of character rights in "The Mal-

tese Falcon."

Both appellees distort the argument presented in the

Opening Brief. It was there urged that clearly under the

1928 contract Hammett as the author had divested himself

of all rights and, having done so, could not be considered

under any circumstances to own any rights which he could

pass on as he attempted to do so under the 1946 grant.

Warner obtained its separate rights under the 1930 con-

tract and those rights were of two classes. It obtained
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property rights in the work from Knopf, since Knopf

was the sole owner thereof. It obtained agreements from

Hammett which covered any personal rights of Hammett

to object to the way in which Warner might treat or pre-

sent the work. Appellees, solely on the theory that char-

acters are not a component of a literary work and are

dehors the copyright, argue that Warner could obtain no

more than Knopf had and Knopf had nothing. The con-

fusion with respect to merely personal rights continues

throughout appellees' briefs. Both cite and quote from

Curwood V. Affiliated Distributors, Inc., 283 Fed. 219

(H. p. 15; CBS p. 13). The quotation from that case

has only to do with the personal right of reputation of the

author and whether the producer of a motion picture could

use the author's name and the title of one of his stories

on an entirely different work. The contract permitted the

purchaser of a story to "elaborate" thereon, and not the

right to discard it in its entirety and retain only the title

with the author's name. This has nothing to do with any

grant of property rights in the work and furthermore the

provisions in the 1930 contract on the same subject are

far broader [Tr. pp. 39-40]. The case is an example of

the separate personal rights of the author in his own

name, reputation and prestige.

Though Hammett barely mentions custom (H. p. 19),

CBS does so extensively (CBS pp. 16-20 inch). Neither

attempts to meet either the factual analysis or the au-

thorities in the opening brief, and both disregard com-

pletely the fact that the 1928 contract is not silent on

the subject (Op. Br. p. 22). As there noted, the 1928

contract in the printed provisions of paragraph Second

[Tr. p. 487] contemplate, when standing alone, the ob-

taining of copyright in the author or the holding of copy-
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right by the publisher in trust for the author. These

printed provisions by themselves would vest either legal or

equitable title to the copyright in the author and hence

give him the very right which he claims should be inter-

polated in his favor in the 1930 contract. The printed

provisions would have accomplished exactly the result

appellees claim, but those printed provisions were subject

by their terms to exception and the terms of paragraphs

First and Fourth of the same contract except all rights

and thereby completely abrogate the very thing for which

appellees contend.

Both urge that the price of $8,500.00 paid by Warner

for its rights was so nominal that those rights must be

considered as extremely limited (H. p. 21 ; CBS pp. 14

and 21). Such argument appears typical of appellees for

it is obvious that there is no such deduction to be made

by comparing a price paid in 1930 for an unproven work

with the value of the same thing at the present time under

the vastly different modern conditions.

(b) The Three Short Stories and the Employment

Both appellees, while disclaiming any intent to argue

the matter of estoppel, waiver or laches (H. p. 21; CBS
p. 23), nevertheless urge that the failure of appellants to

complain about three short stories published in magazines

furnishes a conclusive interpretation of the 1930 contract

(H. p. 20; CBS pp. 3 and 23). The stipulated facts are

that in 1932, immediately after the Warner's 1931 motion

picture, Hammett published three magazine short stories,

each containing a detective called Sam Spade. In so doing

Hammett did not seek or obtain any permission from

Knopf. These stories then lay dormant for at least ten

years, but in 1944 they were collected and published in
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book form [Tr. pp. 458 and 500], following the success

of the latest Falcon motion picture of Warner. Appellees

conclude from this that Knopf and Warner must have

recognized that Hammett had the right to reuse Sam

Spade whenever he chose, but such conclusion is entirely

invalid. Warner had no rights to "The Maltese Falcon,"

or any part thereof, in the publishing field and no one

attempted to make any of these stories into motion pic-

tures or to put them on radio or television. So far as

Knopf was concerned, the magazine stories were not in

the least damaging. Knopf was a publisher of books and

not of magazines. Knopf's failure to take action against

Hammett at that time cannot amount to proof that its

interpretation of the 1928 contract gave Hammett the

right to do as he did. The contract speaks for itself and

we submit that no inactivity or failure to object on the

part of Knopf can have the slightest effect upon the con-

tract unless and until the action or inaction is sufficient to

establish waiver of a right or estoppel against asserting

the right under the law. Even appellees do not here urge

that this point was reached for the necessary facts to

establish either waiver or estoppel are not before this

Court. Whatever may be the reason that Knopf did not

object, it would not in any degree affect the interpretation

of the contract and prevent either Knopf or Warner from

objecting to a major violation, such as is actually the situ-

ation at bar, by a flooding of the market in radio and, in

the future, in television and motion pictures with para-

phrased versions of the "famous Sam Spade."

The employment of Hammett by Warner was in 1931,

subsequent to the execution of the 1930 contract (H. p.

21; CBS p. 21). This contract [Deft. Ex. Y, Tr. pp.

505-507] was in writing and under it Hammett was em-
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ployed to write a screen story for a fixed sum payable in

installments at various stages of writing and with the

privilege in Warner of canceling at any stage without

further obligation. The second installment was paid and

Warner canceled. The story written under that agree-

ment was entitled "On The Make." After Warner can-

celed, Hammett sold it to Universal. No character named

Sam Spade appeared in that story [Tr. p. 275] but there

was a detective included called Gene Richmond [Tr. pp.

282-283]. Hammett himself testified with respect to this

detective that if "On The Make" had been written by a

stranger he would not consider that the use of the char-

acter designated as Gene Richmond would have infringed

or violated his own rights [Tr. p. 284]. A reading of

the story [Ex. 42], will demonstrate that the detective

Gene Richmond does not contain the literary ingredients

of Sam Spade.

Despite the fact that the characters are wholly dififerent,

even in Hammett's own opinion, appellees rely upon a

single ambiguous phrase in a friendly note sent by a mem-

ber of the Warner stafif to Hammett's literary agent. The

letter gave the reasons why Warner did not care to com-

plete payment for the story. The letter, among other

things, said that "The finished story that he turned in has

none of the qualifications of Maltese Falcon, though the

same character was in both stories" [Tr. p. 202]. Whether

the writer of the letter meant the "character" of a de-

tective or meant the typical Hammett character or style of

writing does not appear from the record. Hammett him-

self testified that the story involved was typically his "in

the manner of unfolding, the use of characters, and the

various incidents" [Tr. p. 282]. There is no more to

the employment situation. Appellees' entire argument is
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based upon a single phrase in a friendly letter. Neither

the letter, the contract nor the story itself support any

such idea.

(c) Status of Knopf.

Bearing somewhat upon these arguments is the con-

tinual suggestion by appellees that the rights of Knopf as

copyright proprietor and under the 1928 contract can be

disregarded because of the idea that Knopf is only a

"formal" party plaintiff in the action (H. p. 13; CBS

pp. 16, 33 and 37). It is true that any monetary award

in this action will go to Warner alone because the wrongs

complained of are in the radio field and Knopf has trans-

ferred to Warner all of its rights in that field. Knopf

is in fact a plaintiff and appellant, the sole copyright pro-

prietor and is in fact the holder of the legal title of the

rights involved in this action [Tr. p. 7]. The important

and relevant fact is that Warner and Knopf together own

the whole statutory copyright, that is, the whole body of

rights which exist by reason of the publication of "The

Maltese Falcon" and the protection afforded the proprietor

under the copyright act in that work and its components.

Again appellees confuse the issue because of their failure

to distinguish the author's purely personal right relating

to his own name and reputation. Appellees add only con-

fusion by continually discussing "author's rights" when

the rights in question are really "owner's rights." In the

cases cited by them first discussed herein, the author in

each such case was the copyright owner. In the present

case, Knopf and Warner are the owners of the copyrights

in both the literary work and the motion pictures con-

cerned, while all of the appellees, including Hammett, are

strangers to those copyrights.
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III.

Copyright Infringement.

Both Hammett and CBS assume there is no claim of

infringement here other than the use of the name of

Spade and some of his characteristics (H. p. 22; CBS
pp. 28-31). They speak of "textual" plagiarism as though

that were something different from the plagiarism here

involved. The appellees in taking the characterization of

Sam Spade, as it was delineated in that novel, do copy

the text of "The Maltese Falcon." Appellees can take

no comfort from the fact that few phrases from "The

Maltese Falcon" appear verbatim in the radio scripts for

the courts have long been astute enough to recognize that

copying includes paraphrasing.

"Copying and infringement may exist, although the

work of the pirate is so cleverly done that no identity

of language can be found in the two works. In such

cases the question of infringement resolves itself into

a question of fact on the evidence as to whether or

not the copyrighted work was used and paraphrased

in the production of the later work."

Universal Co. v. Harold Lloyd Corp. (9 Cir.), 162

F. 2d 354, 360, quoting 18 C. J. S. 217.

When appellee Spier and his associates drafted their

radio scripts, their purpose was to convey to the radio

audience the same mental image which was conveyed to

the readers of "The Maltese Falcon" and the viewers of

"The Maltese Falcon" movies. To make the characteriza-

tion accurate, they reread the novel. Some bits of dialogue

they copied literally [Tr. p. 324], but for the most part

the radio writers had to paraphrase for they were adapt-

ing the material for use on radio. The question of fact
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referred to in the above quotation is not in issue here be-

cause the testimony of all of the men who worked on the

radio show, Spier, Tallman, Doud and Eisinger, make it

perfectly clear that they were definitely and deliberately

drawing- upon the novel for the purpose of describing the

character of Sam Spade, meaning by that his personality,

his emotions, his behavior patterns, his psychology, his

adjustment to his environment and his manner of dealing

with other people {cf. Op. Br. p. 35).

Hammett suggests that when the radio writers say they

copied the "character" from the novel they meant only the

names of characters (H. p. 23). The other appellees who

testified were much more forthright, not only as to copy-

ing Sam Spade, but also that other characters "are very

literally drawn from the book" [Tr. p. 137].

A character in a novel is consecutively three things:

First, he is an idea in the mind of an author. Second,

he is words on a printed page delineating the author's

idea. Third, he is the mental image in the mind of the

reader derived from reading the author's words. The

skill of an author lies in his ability to transfer an idea

or impression from his own mind to the reader's through

words. The form of words, which accomplish this com-

munication, are the work product of the author. The

authorities cited on pages 40-41 of Appellants' Opening

Brief define plagiarism as the appropriation of any ma-

terial part of the author's work product.

The fact that the discussion in the briefs is concen-

trated upon Sam Spade must not be allowed to obscure

the fact that the copyright infringement here goes way

beyond the use of a single character. The script of the

radio program "Kandy Tooth" [Tr. pp. 396-446] and the
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other reproductions of the radio scripts which are in evi-

dence show that each such program copies not only the

main character but also an appreciable number of the

subsidiary characters and the important character-rela-

tionships, together with scenes, incidents and dialogue

from the novel and motion picture versions of "The Mal-

tese Falcon" and also that many, if not all of those scripts,

contain a dramatization of some substantial part of the

novel.

Appellate courts have indicated that lists of asserted

parallels or detailed analyses presented by the parties are

of little use and will not take the place of a reading by

the Court of the conflicting works (Cf. Frankel v. Irwin,

34 F. 2d 142, and quoted in Harold Lloyd Corporation

V. Witwer, 65 F. 2d 1 at 19). Other courts have ad-

monished counsel against encumbering the record with

such analyses since they amount merely to argument

{Nichols V. Universal Pictures Corp., 45 F. 2d 119 at

123). Detailed analyses were made in this case covering

"Kandy Tooth" and the radio series as a whole and were

filed as memoranda with the Trial Court. Pursuant to

the views expressed in the cases above cited, these analyses

have not been printed as part of the Transcript but can

be made available to this Court if desired. However, the

real test of infringement is what the Court itself sees and

hears when it reads or listens to the various works {Har-

old Lloyd Corporation v. Witwer, 65 F. 2d 1). The ac-

tual script of "Kandy Tooth" as a good, and probably

best, example of appellees' program is printed in the Tran-

script at pages 396 to 446 and this script was the only one

the Trial Court discussed [Tr. p. 89].

Appellants submit that "Kandy Tooth" is simply a

dramatization of "The Maltese Falcon" prepared for radio
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with only minor changes designed to pass it off as a new

episode involving the same people. Subdivision (b) of

Section 1 of the Copyright Act (Tit. 17, U. S. C.) grants

to the copyright owner the exclusive right to dramatize a

non-dramatic work, such as a novel. There need be no

literal appropriation of words, language or expression from

the non-dramatic work if that work has in fact been

dramatized. As noted in the Opening Brief, at page 45,

a silent motion picture or a pantomime could dispense

entirely with words and yet be a dramatic version of a

novel. Even a play, which is mostly dialogue, "may often

be most effectively pirated by leaving out the speech, for

which a substitute can be found, which keeps the whole

dramatic meaning" {Sheldon v. Metro-Goldwyn Pictures

Corp. (2 Cir.), 81 F. 2d 49 at 56).

Even the case of Griielle v. Molly-Es Doll Outfitters,

94 F. 2d 172, cited by appellees, is against them. The

Court there points out that if plaintiff, who was the copy-

right proprietor, had elected to sue in copyright he might

have been granted relief because the character Raggedy

Ann was the same "whether she be personified by doll,

cartoon, drawing, song or book."

The final, and perhaps most conclusive proof of in-

fringement, is in the testimony of the appellees themselves

:

Spier, Tallman, Doud, Eisinger and Rosenberg. From

their testimony it is perfectly clear that the radio pro-

moters told their writers that Warner owned nothing ex-

cept the plot of "The Maltese Falcon." On this premise

those writers frankly admitted that they intended to use

and did use freely all other elements of that literary

property [Cf. Op. Br. p. 39; Tr. pp. 125, 130, 133-134,

137, 140, 143, 147 and 161].
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Conclusion.

The citations and arguments of appellees, with respect

to the issues of unfair competition, to a major degree

dupHcate their presentation upon the other issues. They

primarily rely upon the same cases, or type of case, ad-

vanced in their attempt to show the separate nature of a

character. Outcault v. Lamar, 135 App. Div. 110, 119

N. Y. S. 930 (H. p. 26), was also a case in which the

plaintiff was the copyright proprietor but had sued in the

state court on the alternative remedy of unfair competi-

tion. Again the property right, which was the foundation

to which a secondary meaning had attached, was a matter

of ownership and not of authorship.

Hammett also suggests that (H. p. 27) the open refer-

ences to "The Maltese Falcon" and its characters during

the radio programs were merely a "gracious tribute."

We suggest that a gracious tribute of this type is proof

of appropriation and is not the equivalent of obtaining

permission for that appropriation in the first place.

Respectfully submitted,

Ralph E. Lewis,

Gordon L. Files,

Attorneys for Appellants.

Freston & Files,

0/ Counsel.


